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This is a matter before the Commission on appeal by the
claimant from the Decision of Appeals Examiner (UI-8801571),
mailed February 12, 13988. )

APDPRARANCES

Claimant
Employer Representative

ISSUE

Does the claimant have good cause to extend the statutory
appeal period for appealing the decision of the Appeals Examiner
as provided in Section 60.2-620B of the Code of Virginia (1950),

as amended?

PIND r_P

On January 20, 1988, the claimant filed a timely appeal
from a Notice of Deputy’s Determination which held that he was
disqualified from receiving unemployment insurance benefits.
Upon receiving that appeal, the Appeals Section
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issued a Notice of Intrastats Appeal on January 25, 1888. <This
notice was mailed to the employer and to the claimant at his
correct address, 1025 Decatur Street, Richmond, Virginia 23224.
Thereafter, the Appeals Section issued a Notice of Appeal
Hearing on January 28, 1988, advising the claimant and the
employer that an Appeals Examiner’s hearing would be conducted
at 9:00 a.m. on Tuesday, February 9, 1988. This Notice of
Appeal Hearing was also mailed to the claimant at the Decatur
Street address. The claimant did not appear for that hearing,
but an employer representative did appear and testified
concerning the circumstances surrounding the claimant's
separation from work. On Febzuary 12, 1988, the Appeals
Examiner issued his decision which affirmed the disqualification
previcusly imposed by the Deputy. This decision was also mailed
to the claimant at 1025 Decatur Street, Richmond, Virginia
23224. The caption on the first page of that decision is a
notice which states as follows:

"This decision becomes final unless appealed in
writing by any party named setting forth the
grounds upon which the appeal is sought either at
the office where the claim was filed or by mail to
the Appeals Section, Virginia Employment
Commission, P. O. Box 1358, Richmond, Virginia
23211, not later than midnight of Mazch 04, 1988."

~ On December 8, 1988, the claimant reported to the local
office of the Virginia Employment Commission and filed an appeal
from the decision of the Appeals Examiner. He reported to the
office that day because he had recsived a notification that tle
Commission mailed to him at his Decatur Street address to advise
that his benefit year would expire in the near future. The
Notice of Appeal, Notice of Appeal Hearing, and the Decision of
the Appeals Examiner were all mailed to the claimant’s correct,
last known address and were not returned by the post office as
being undeliverable.

The claimant lives at the Décatur Street address with his
mother. There have been nccasions in the past where thae
claimant has experienced difficulty receiving his mail &nd has
received mailed at his home that was addressed to someone else.
The claimant made no effort at all to contact the Commission
between January 20, 1988 and December 8, 1988 because he thought
that the Commission had "washed their hands” of his case.
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QPINION

Section 60.2-620B of the Code of Virginia provides that an
Appeals Examiner’s decision shall become the final decision of
the Commission unless an appeal is filed within twenty-one days
of the date which it was mailed to the last known address of the
party requesting the appeal. For good cause shown, the appeal
period may be extended. :

In the case of Barnes v. Economy Stores, Inc., Commission
Decision 8624-C, (November 22, 1976), it was held: .

"The aforementioned statute enunciates the
statutory time limit in which an appeal from a
decision of an Appeals Examiner must be filed. It
allows an extension of that l4-day (subsequently
extended to 21 days) time limit where good cause
is shown. A reasocnable construction of the good
cause provision of that statute is that in order
for good cause to be shown the appellant must show
scme compelling and necsssitous reason beyond his
control which prevented him from filing an appeal
within the enunciated statutory time limit.”

This case presents an issue concerning whether the claimant
received the decision issued by the Appeals Examiner. Undser
virginia law, proof of mailing of a letter which was properly
addressed and posted raises a presumption that the letter was
received by the addressee. See, Hartford Fire Ins. Co. .
Mutual Savings & Loan Co., 193 Va. 269, 68 S.E.2d 541 (1852);
The Law of Evidence in Virginia (3rd Ed.) Section 114. While
this presumption is not conclusive, denial of receipt by the
addressee creates a question of fact that must be resolved by

the fact finder. See, Manassas Park Dev. Co. v. Offutt 203 Va.
382, 124 S.B.2d 29 (1962;.

In this case, the claimant has denied that he received the
Appeals Examiner’'s decision. However, the Commission is not
persuaded that the claimant failed to receive the Appeals
Examiner’s decision. First, the claimant testified that three

separate documents that were mailed by the Commission to his
correct 3address were not received. Those documents were the

VOtlce of Intrastate Appeal, the Notice of Hearing, and eal, the Notice of Hearing, and the
Apoceals =xaminer’'s decision. None of those three documents were

ever returned bv the postal service to the Commission as being
undel;verable While the Commission might be able to accept
that one document that was correctly addressed and mailed was
not received, the proposition that three such documents were
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never received is, under these circumstances, simply
incredible. Second, the claimant’s conduct in failing to
contact the Commission to inquire about his claim for a period
(<34 nea:Iz eleven months raises a credibility gquestion. It would
appear that if the claimant had not received any communications
concerning his claim for benefits and apveal that he would have
Zade sScme contact with the Commission to determine the status of
his case, esvecially in light of his testimony that he had
experienced difficulty with his mail. While the Commission does
not doubt that the claimant was told that he would zreceive a
written response from the Commigsion after filing his apveal,
his failure to take a i

with an individual who

receiving an unfavorable daecision elected to dlscontinue
puzsuing the matter. 1t is simply inconceivable that the
claimant weuld have wajted nearly eleven months before

contacetin the Commis .

Finall the evidences e )

was looking for scme co s i i
cestimony is insufficie i reg
it is possible that his mo i i
decision and. set it asjide i i ile

bring it to the clajmant’s attention.
Por these reas i : the

claimant has fajled to rebut the presumption that he did zegeive
tae Apceals Examiner‘’s decision. His failure to rebut that
cr2sumpticn leaves the Commission no altarmative but to £ind
that he has failed to prove good cause for extending the appeal
pericd. Therefcore, the claimant’s appeal must be dismissed
pursuant to the provisions of Regulation VR 300-01-4.3A3 of the

Rg es and R ons ac ent Ccmpensation.
(Cngerscoriag suprlilec

DECISION

_ Tha;claiman:'s appeal is hereby dismissed since it was nct
filed within the twenty-cne day appeal perici and good cause for
extending the appeal periocd has not been proven. Since the
Appeals Examiner‘s decision has beccme final, the Cocmmission has
2¢c ar=hority to reconsider the issues addressed in that

M. Coleman Walsh, JI.
Special Examiner



